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THE ISSUES INVOLVED IN THE METHODS OF 
SELECTING AND REMOVING JUDGES » 

HARLAN F. STONE 
Dean of the Law School of Columbia University 

WHEN our judicial system was established in the United 
States, two of its features were peculiarly adapted to 
its separation from political influence and activity. 
The general policy adopted in all of the states down to 1812 of 
appointing all judicial officers with life tenure of office was cal- 
culated to remove the selection of judges from political control 
and from the influences of the strife and passions of political 
campaigns. Their appointment for life or during good be- 
havior removed the temptation to seek a new election or ap- 
pointment as a reward for political or party service. 

The other feature of our judicial system which has tended 
hitherto to keep the American judge from the political arena 
has been the fact that in the exercise of his power to interpret 
statutes or to declare statutes unconstitutional, he judges the law 
only in order to judge a case involving the rights of individuals. 
He does not appear in the role of an assailant of the law, nor, 
on the other hand, is his professional conduct as a magistrate in 
determining the law made even indirectly the occasion of reward 
or punishment by the electorate. As De Tocqueville stated in 
commenting on this fact : 

It will be readily understood that by connecting the censorship of the 
laws with the private interests of members of the community, and by 
ultimately uniting the prosecution of the law with the prosecution of an 
individual, legislation is protected from wanton assaults and from the 
daily aggressions of party spirit. 

He might well have added that the judicial interpretation of laws 

1 Introductory address as presiding officer at the meeting of the Academy of Polit- 
ical Science, October 25, 1912. 
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and the constitution was likewise protected by our judicial 
scheme from the direct political attacks of parties or factions. 

The system of appointment of judges for life or during good 
behavior has long since been abandoned in most of our states. 
Influenced undoubtedly by the democratic tendencies which 
swept over the country in the first half of the eighteenth cen- 
tury, Georgia first, in 1812, in the case of its inferior judges, 
and Mississippi in 1832 provided for popular election of judges 
for limited terms. This method of selecting judges was rapidly 
adopted by other states, until at the present time I believe the 
only states retaining the appointive system are Delaware, Mas- 
sachusetts and New Jersey. By this radical change in our 
polity the judicial office was cast into the arena of party politics 
and became potentially at least subject to influences which are 
wholly inconsistent with that sense of security and freedom 
which the founders of our government deemed essential to 
judicial integrity and efficiency. It is perhaps not within my 
province as the presiding officer of this meeting to attempt to 
comment upon the merits of the prevailing methods of selecting 
judges, but it may be permitted to me to say in passing that if 
there is any substantial basis for the current criticisms of our 
judges, the system of electing judges for limited terms has not 
been justified by its results. On the other hand, if our judges 
the country over were as distinguished for their learning and 
integrity as are the judges of Delaware, Massachusetts and New 
Jersey, where the appointive system still exists, there would be 
little occasion for the serious agitation over and discussion of 
our judicial system which now prevails. These are significant 
facts, which should arrest our attention at the very outset of our 
search for new methods of subjecting our judges to the control 
of the popular will. I therefore venture to express the hope 
that the papers and discussions to which we shall have the 
pleasure of listening this afternoon will turn the light of search- 
ing inquiry upon our existing method of selecting judges. With 
political, as with physical ills, the removal of the cause is likely 
to prove more efficacious than the application of remedies, 
especially if they are new and untried. It is to my mind a 
singular and noteworthy fact that this consideration has hitherto 
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played comparatively little part in the various aspects of the 
public discussion of our judicial system, and it is therefore 
especially gratifying to note that the first paper of the afternoon 
will be devoted to an examination of our system of appointing 
judges. 

The censorship of laws, through the determination of the 
rights of individuals, with the consequent detachment, in prac- 
tise, at least, of our judges from direct assaults upon or defense 
of our laws, has continued to be the method of squaring our 
legislation with the mandates of our constitutions, state and na- 
tional. This device was believed by the founders of our political 
system to be, and has until recently been praised by political 
philosophers and writers as being the most powerful barrier yet 
devised against the tyranny of political assemblies and of pop- 
ular majorities. Changing times and changing conditions have, 
however, brought change in opinion, certainly with a very con- 
siderable number of our political thinkers, and it is now insist- 
ently urged that the judicial interpretation of laws and constitu- 
tional provisions which some members of the community believe 
to interfere with social progress should be modified by subjecting 
the judicial function to popular control through the devices of 
recall of judicial decisions and recall of judges. 

The recall of decisions, as it has been defined by ex-President 
Roosevelt, its most prominent advocate, as will doubtless be 
made to appear by the discussions at these meetings, is in its 
essence a form of constitutional amendment, and in practise will 
affect the judiciary in about the same manner and to the same 
extent as any other method of constitutional amendment by 
popular vote. The recall of judicial decisions, therefore, despite 
its somewhat misleading name, does not directly affect the judi- 
ciary, but rather is a scheme for a perpetual popular convention, 
by which the constitution may be made always to mean what a 
majority of the electorate wish it to mean. Whatever our views 
may be about the desirability of this method of constitutional 
amendment (and personally it seems to me an innovation which 
will be found to be impracticable in operation and fraught with 
danger to our institutions,) we shall be obliged to concede that 
its adoption would leave our judicial system in just about the 
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situation which it now occupies in our scheme of government, 
although it is to be feared that judges would not find the task 
of interpretation of our constitution any less perplexing and 
difficult after its provisions had been subjected to the process 
of amendment by the recall of decisions. 

The recall of judges, however, vitally affects the position of 
the judiciary in our governmental plan. The recall of judges, if 
adopted, would be exercised, we may assume, either because the 
recalled judge is corrupt or incompetent, or because his view of 
the law does not agree with that of the electorate, or so much of 
it as takes a sufficiently active interest in the subject to go to the 
polls and vote on the question. In so far as we favor the recall 
as a cure for the corrupt or incompetent judge, I have already 
suggested the wisdom of careful inquiry directed toward the 
question whether our system of selection is the best adapted to 
prevent the recurrence of this evil. A second consideration 
should be whether, assuming the existence of a properly safe- 
guarded system of selecting judges, the rare case of corruption 
or gross incompetency in judicial office under such a system 
could not be adequately dealt with through the process of im- 
peachment. We should also inquire whether the right or priv- 
ilege of recall would be likely to be wisely and justly exercised, 
so that only the corrupt and incompetent judge would be re- 
called, and finally, whether the recall would leave to the judge 
that freedom and independence which are essential to the main- 
tenance of personal rectitude and to the exercise of sound pro- 
fessional judgment. 

In the case of the recall of the judge because his view of the 
law or the constitution is not acceptable to the people, we sub- 
ject, always potentially at least, the law itself, through the person 
of the judge, to " the wanton assaults and the daily aggressions 
of party spirit." The law itself, through its duly constituted 
mouthpiece, becomes the center and subject of political strife. 
The judge's position is changed from that of the arbiter of pri- 
vate litigation determining rights of individuals, unbiased by 
personal or political considerations, to that of the assailant, or 
defender, as the case may be, of the law or the constitution, and 
the soundness or unsoundness of his decision as the sufficient 
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reason for the continuation or cutting off of his official life be- 
comes the subject of political controversy. Such a step is neces- 
sarily the great and final one, not only toward pure democracy, 
but toward shifting the law, wherever it affects in the same way 
any considerable number of people, from its semi-scientific 
basis, as developed by the skill and professional learning of the 
magistrate and of the legal profession generally, to a political 
basis, and its development in form and substance must be pro- 
foundly influenced by the determination of popular vote. 

Such are in brief outline the issues, or rather the salient 
points which present themselves in any orderly and logical 
examination of the current discussions of our judicial system. 
How genuine are the faults with which our existing system 
is charged, whether the proposed changes are wise or unwise in 
principle — in short, whether they are worth the price we must 
pay for them — and whether they will work in practise, are ques- 
tions which I shall leave to the speakers of the afternoon to 
answer. They will support their conclusions with appropriate 
arguments. 

I shall take the liberty of introducing to you all three of the 
speakers of the afternoon at once ; not only to avoid the usual 
unnecessary repetitions in performing that function, but in 
order that the harmonious development of the discussion may 
be jarred by no discordant note from your somewhat conserva- 
tive presiding officer. 

The paper on the elective and appointive methods of selec- 
tion of judges will be read by the Honorable Learned Hand, 
United States District Judge for the Southern District of New 
York. Of Judge Hand it need be said only that any system of 
selecting judges which operates to select a judge of the learning, 
ability and fidelity of Judge Hand has much to commend 
it, and if a system could be devised by which all judges should be 
of like character and ability, there would be no occasion for 
this discussion. 

Mr. Roe and Mr. Dougherty, who will read papers on the 
recall of judges, are well-known lawyers in this city, well quali- 
fied by experience and ability for the discussion of that sub- 
ject. I suspect that the unconscious influence of environment 
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will be revealed in their respective papers. I do not know 
what their views are upon this important subject, but I know 
that Mr. Dougherty was born and has lived all his life in con- 
servative New York. Mr. Roe, on the other hand, was for 
some years the law partner and associate of Senator La Follette, 
and must have imbibed progressivism in the very air he breathed, 
and so they are typical representatives of the two schools 
of thought on this subject, and we may look to them to present 
the views and strongest arguments of each with respect to it. 
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